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[3128-01-M] 
DEPARTMENT OF ENERGY 
Office of Hearings and Appeals 
[10 CFR Part 205] 


ADMINISTRATIVE PROCEDURES AND 
SANCTIONS 


Administrative Procedures for the Distribution 
of Refunds 


AGENCY: Office of Hearings and Ap- 
peals, Department of Energy. 


ACTION: Notice of proposed rulemak- 
ing. 


SUMMARY: The Office of Hearings 
and Appeals of the Department of 
Energy (DOE) hereby gives notice of 2 
proposa! to amend its administrative 
procedure regulations by adding sub- 
part V to 10 CFR Part 205. The pur- 
pose of the proposed amendments is to 
provide a general framework under 
which overcharges may be remitted to 
purchasers of covered products when 
enforcement officials are not able to 
readily identify the purchasers in- 
volved at the time a remedial order or 
consent order is issued. The Office of 
Hearings and Appeals will receive writ- 
ten and oral comments regarding this 
proposal. 


DATES: Written comments by Decem- 
ber 20, 1978, 4:30 p.m., requests to 
speak at public hearing by December 
6, 1878, 4:30 p.m., witnesses notified 
December 8, 1978; statements by De- 
cember 11, 1978, at noon; public hear- 
ing to be held at 9:30 a.m., December 
12, 1978. 


ADDRESS: Written comments (10 
copies required), requests to speak (1 
copy), and prepared statements (7 
copies) should reference ‘Proposed 
Refund Procedures” and should be 
submitted to the following address: 
Office of Public Hearing Management, 
Box WD, 2000 M Street NW., Room 
2313, Washington, D.C. 20461. The 
public hearing will be held at the same 
location in room 2105. 


FOR FURTHER 
CONTACT: 


George B. Breznay, Deputy Director, 
Office of Hearings and Appeals, 2000 
M Street NW., Room 8014, Washing- 
ton, D.C. 20461, 202-254-9681; or 
Debra Kidwell, DOE Office of Public 
Hearing Management, Box WD, 2000 
M Street NW., Room 2313, Washing- 
ton, D.C. 20461, 202-254-5201. 


SUPPLEMENTARY INFORMATION: 


A. BACKGROUND 


INFORMATION 


These proposed regulations establish 
a general procedural] framework under 
which overcharges described in a re- 
medial order, remedial order for imme- 
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diate compliance, order of disallow- 
ance or consent order may be remitted 
to affected purchasers of covered 
products. The procedures specified 
would be issued in those instances in 
which the DOE Special Counsel for 
Compliance or Office of Enforcement, 
after having identified a violation or 
issued a consent order, is unable to 
readily identify the particular persons 
who were overcharged. The Office of 
Hearings and Appeals will design and 
administer an appropriate refund pro- 
cedure in these cases. 

The need for these proposed regula- 
tions was highlighted by the submis- 
sion on August 11, 1978, of a petition 
for special redress or other relief by 
the Office of Special Counsel for Com- 
pliance of the Department of Energy 
(OSC). In the petition OSC requested 
that the Office of Hearings and Ap- 
peals establish an ‘“‘ad hoc adjudica- 
tory procedure” for evaluating claims 
by purchasers of covered petroleum 
products from Gulf Oil Corp. The 
claims related to a proposed consent 
order that had been executed on July 
26, 1978. 43 FR 34,185 (1978). In the 
consent order, Gulf had agreed to 
remit $42,240,000 as a settlement of a 
pending OSC compliance proceeding. 
However, because of the nature of the 
alleged violations under investigation, 
OSC was unable to determine the spe- 
cific customers of Gulf that might 
have been overcharged or the amounts 
involved. OSC therefore requested 
that the Office of Hearings and Ap- 
peals promulgate and implement a 
method for adjudicating refund claims 
by purchasers of Gulf products. 

In response to the OSC request, an 
interim decision and order establishing 
refund procedures in the Gulf case 
was issued on August 22, 1978. Office 
of Special Counsel for Compliance, 1 
DOE Par. 82,586 (1978); 43 FR 38,548 
(1978). Because the possibility exists 
of similar compliance actions by the 
OSC, we have determined that it 
would be desirable to establish a -gen- 
eral procedural framework for situa- 
tions involving refunds to individuals 
who cannot be readily ascertained at 
the time a remedial order or consent 
order is issued. 


B. PROPOSED REGULATIONS 


The proposed regulations establish a 
framework under which the Office of 
Hearings and Appeals would adminis- 
ter the distribution of refunds to a 
class of unnamed purchasers. The 
OSC, the ERA Office of Enforcement 
or any other enforcement official of 
the Department may invoke the 
refund procedures by filing a petition 
to implement refund procedures. The 
petition should state that the enforce- 
ment official has been unable to readi- 
ly ascertain either the identity of the 
purchasers who are entitled to refunds 


or the amount of the refund that cer- 
tain purchasers are entitled to receive. 
The Office of Hearings and Appeals 
will then consider the petition and the 
record in the enforcement proceeding, 
and based on its analysis it will issue a 
decision and order establishing specific 
procedures and standards for evalua- 
tion designed to respond to the partic- 
ular circumstances of each case. The 
decision and order will be published in 
proposed form in the FEDERAL REGIS- 
TER and an opportunity for public 
comment will be provided.' After re- 
viewing the comments submitted, the 
Office of Hearings and Appeals will 
issue a final order and the refund pro- 
ceeding will be commenced. 

Notice of each refund proceeding 
will also be published in the FEDERAL 
REGISTER and in such other manner as 
is deemed appropriate by the Office of 
Hearings and Appeals. Where practi- 
cable, direct mailings to members of 
the class of purchaser concerned and 
to trade and consumer organizations 
will be utilized. The contents of an ap- 
plication for refund will be specified in 
the order implementing the refund 
procedures in each case. In general, 
applications must be in writing and 
signed by the applicant, and must con- 
tain a statement as to whether the ap- 
plicant or any affiliated person has 
filed any other application for refund 
in connection with the proceeding. An 
applicant is also required to submit a 
sworn statement that all information 
contained in the application is true to 
the best of his knowledge and belief. 
Whenever possible, optional applica- 
tion forms will be provided in order to 
facilitate the filing of refund claims. 

The Office of Hearings and Appeals 
may establish a reasonable deadline 
for the filing of claims. Late applica- 
tions will not be considered and no one 
who has not filed a timely application 
shall be eligible for a portion of the 
refund amount. However, extensions 
of time may be granted for good cause 
shown upon written request submitted 
prior to the deadline. 

The Office of Hearings and Appeals 
may under the proposed regulations 
appoint an administrator to assist in 
the evaluation of refund claims under 
guidelines promulgated by the Office 
of Hearings and Appeals. Compensa- 
tion for the administrator will be paid 
from funds in the escrow account if he 
is not a federal government employee. 


1An order under § 205.288 requiring a firm 
to establish an escrow account for the 
amount the firm must refund may, however, 
be issued without opportunity for public 
comment, thus making the funds available 
to earn interest for the benefit of claimants. 
This procedure will not adversely affect in- 
terested persons, since no funds will be dis- 
bursed from the escrow account until the 
order establishing specific procedures has 
been published for public comments and 
issued in final form. 
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The Office of Hearings and Appeals 
also may solicit and consider informa- 
tion from any source and may convene 
a hearing if it believes a hearing will 
advance its evaluation of an applica- 
tion. A written order will be issued 
with respect to each application grant- 
ing or denying the refund claim and 
setting forth the relevant facts and 
legal basis for the decision. 

If the total dollar amount of ap- 
proved claims in a proceeding exceeds 
the amount to be refunded, successful 
applicants may receive a pro rata 
refund. In those cases in which it ap- 
pears to be possible that claims will 
exceed the total amount to be refund- 
ed, no refunds will be paid until all ap- 
plications have been processed. Fur- 
thermore, if in a given case numerous 
refund applications are received that 
claim amounts less than the adminis- 
trative costs associated with process- 
ing those applications, the Office of 
Hearings and Appeals may decline to 
process such applications. Refunds 
will not be paid to any entity that is 
currently or was during the relevant 
period owned or controlled by the 
person who was directed to place 
funds in escrow. 

The Director of the Office of Hear- 
ings and Appeals or his designee is au- 
thorized to issue any interim or ancil- 
lary orders necessary to the proper 
and expeditious conduct of the refund 
proceedings. 


C. PusBLic HEARING AND COMMENT 
PROCEDURE 


Any interested person may partici- 
pate in this proceeding by submitting 
data, views or suggestions as to wheth- 
er the proposed regulations should be 
modified or whether alternative proce- 
dures should be adopted. Comments 
should he submitted by 4:30 p.m., e.s.t., 
December 20, 1978, to the Office of 
Public Hearing Management at the ad- 
dress indicated above and should be 
identified on the cutside envelope and 
on the document with the designation: 
“Proposed Refund Procedures”. Ten 
copies should be submitted. 

Any information or data considered 
to be confidential must be so identi- 
fied and submitted in writing, one 
copy only. The DOE reserves the right 
to determine the confidential status of 
such information cr data and to treat 
it according to our determination. 

The DOE has scheduled a public 


hearing in order to receive oral com-- 


ments on the effectiveness of the pfo- 
posed regulations and suggestions re- 
garding their possible modification. 
The hearing will be held on December 
12, 1978, at 2000 M Street NW., Room 
2105, Washington, D.C., at 9:30 a.m. 
Any person who wishes to make an 
oral presentation at the hearing 
should submit a request to speak, in- 
cluding the name and title and tele- 
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phone number of the speaker, and the 
amount of time requested, to the 
Office of Public Hearing Management 
by December 6, 1978, at the address 
provided at the beginning of this 
notice. The Office of Hearings and Ap- 
peals reserves the right to limit the 
number of persons to be heard and to 
establish the procedures governing the 
conduct of the hearing. Those individ- 
uals selected to make oral presenta- 
tions will be notified by December 8, 
1978. The Director of the Office of 
Hearings and Appeals or his designee 
will preside at the hearing. Please 
submit 7 copies of the proposed state- 
ment by noon the day before the hear- 
ing and bring 100 copies of the state- 
ment to the hearing if possible. 

If anyone wishes to ask a question of 
a person who has made an oral presen- 
tation at the hearing, he or she may 
submit the question, in writing, to the 
presiding officer. The presiding officer 
will determine whether the question is 
relevant and whether time limitations 
permit it to be presented for an 
answer. Any further procedural rules 
needed for the proper conduct of the 
hearing will be announced by the pre- 
siding officer. : 

A transcript of the hearing will be 
made and may be purchased from the 
reporter. Tne DOE will retain the 
entire record of the hearing and will 
make it available for inspection at the 
Office of Hearings and Appeals Public 
Docket Room, Room B-129, 2000 M 
Street NW., Washington, D.C. 20461, 
between the hours of 1 and 5 p.m. 
Monday through Friday. 


D. OTHER PROCEDURAL REQUIREMENTS 


As these proposed regulations do not 
affect the quality of the environment, 
the provisions of section 7(c)(1) of the 
Federal Energy Administration Act of 
1974 (Pub. L. 93-275), as amended, 
have been determined to be inapplicea- 
ble. Additionally, the DOE has deter- 
mined that this document does not 
contain a major proposal requiring 
preparation of a regulatory analysis 
under Executive Order 12044. 

Pursuant to the requirements of sec- 
tion 404(a) of the Department of 
Energy Organization Act (Pub. L. 95- 
91), this proposed ruie has been re- 
ferred, concurrentiy with the issuance 
hereof, to the Federal Energy Regula- 
tory Commission for a determination 
whether the proposed rule would sig- 
nificantly affect any function within 
the Commission’s jurisdiction. 


(Emergency Petreleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 
93-511, Pub. L. 24-99, Pub. L. 94-133, Pub. L. 
94-163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended, Pub. L. 94-332, Pub. L. 94-385, 
Pub. L. 95-70, Pub. L. 95-91; Energy Policy 
and Conservation Act, Pub. L. 94-163, as 
amended, Pub. L. 94-385, Pub. L. 95-70; 
Energy Conservation and Production Act, 
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Pub. L. 94-385, as amended, Pub. L. 95-70, 
Pub. L. 95-91; Department of Energy Orga- 
nization Act, Pub. L. 95-91; E.O. 11790, 39 
Fed. Reg. 23185; E.O. 12009, 42 FR 46267.) 


In consideration of the foregoing, it 
is proposed to amend part 205, chapter 
II, title 10 of the Code of Federal Reg- 
ulations, as set forth below. 


Issued in Washington, D.C., Novem- 
ber 8, 1978. 


MELVIN GOLDSTEIN, 
Director, Office of 
Hearings and Appeals. 


1. The table of contents for part 205 
is amended by adding subpart V, 
§§ 205.280 through 205.288, as follows: 


* s * * bd 


Subpart V—Speciai Procedures for Distribution 
of Refunds 


* 


Sec. 

205.280 Purpose and scope. 

205.281 Petition for implementation of spe- 
cial refund procedures. 

205.282 Evaluation of petition by 
Office of Hearings and Appeals. 

205.283 Applications for refund. 

205.284 Processing of applications. 

205.285 Effect of failure to file a timely ap- 
plication. 

205.286 Restrictions of refunds. 

205.287 Escrow accounts. 

205.288 Interim and ancillary orders. 


the 


* « a * * 


2. Sections 205.280 through 205.288 
are added as follows: 


Subpart V—Speciai Procedures for Distribution 
of Refunds 
§ 205.280 
This subpart establishes procedures 
under which refunds may be made to 
persons who have been overcharged in 
violation of the requirements specified 
by the Regulations of the Depariment 
of Energy. As a general rule, the pro- 
cedures described in this subpart shall 
be applicable in those situations in 
which enforcement officials of the De- 
partment of Energy have been unable 
to readily ascertain the particular per- 
sons who are entitled to the refunds 
specified in a remedial order, a remedi- 
al order for immediate compliance, an 
order of disallowance or a consent 
order. 


Purpose and scope. 


§ 205.281 Petition for implementation of 
special refund procedures. 


(a) At any time subsequent to the is- 
suance of a remedial order (including 
for purposes of this subpart a remedial 
order for immediate compliance and 
an order of disallowance), or a pro- 
posed consent order, the Special Coun- 
sel of the Department of Energy, the 
ERA Office of Enforcement, or any 
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other enforcement official of the De- 
partment of Energy may file with the 
Office of Hearings and Appeals a peti- 
tion for the implementation of special 
refund procedures. 

(b) The petition shall state that the 
person filing it has been unable to 
readily ascertain either the identity of 
particualr purchasers who are entitled 
to refunds pursuant to a remedial 
order or a consent order, or that the 
person filing the Petition has been 
unable to readily ascertain the amount 
of the refunds that certain purchasers 
are entitled to receive, and shall con- 
tain a request that the Office of Hear- 
ings and Appeals institute appropriate 
proceedings under this subpart to dis- 
tribute the funds referred to in the en- 
forcement documents. 

(c) The Petition shall contain a copy 
of each relevant enforcement docu- 
ment, shall be filed in duplicate during 
business hours in room 8014, 2000 M 
Street NW., Washington, D.C. 20461 
and shall meet the requirements of 
§ 205.9. 


§ 205.282 Evaluation of petition by the 
Office of Hearings and Appeals. 


(a) After considering the petition, 
the Director of the Office of Hearings 
and Appeals or his designee shali issue 
a proposed decision and order. The 
proposed decision and order shall gen- 
erally describe the nature of the par- 
ticular refund proceeding and shall set 
forth the standards and procedures 
that the Office of Hearings.and Ap- 
peals intends to apply in evaluating 
refund claims. 

- (b) The proposed decision and order 
shall be published in the FEDERAL REG- 
ISTER together with a statement that 
any member of the public may submit 
written comments to the Office of 
Hearings and Appeals with respect to 
the matter. At least 30 days following 
publication in the FEDERAL REGISTER 
shall be provided for the submission of 
comments. 

(c) After considering the comments 
submitted, the Director of the Office 
of Hearings and Appeals or his desig- 
nee shall issue a final decision and 
order which shall govern the disposi- 
tion of the refunds. The final decision 
and order shall also be published in 
the FEDERAL REGISTER. 

(d) In the final decision and order, 
the Director shali set forth the stand- 
ards and procedures that will be used 
in evaluating individual applications 
for refunds. Those standards and pro- 
cedures shall be consistent with the 
provisions of this subpart. 

(e) In establishing standards and 
precedures for implementing refund 
distributions, the Office of Hearings 
and Appeals shall take into account 
the desirability of implementing 
refund procedure in an efficient, effec- 
tive, and equitable manner as well as 
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the desirability of implementing the 
refund procedures so as to resolve to 
the maximum extent practicable all 
outstanding claims. In order to do so, 
the standards for evaluation of indi- 
vidual claims may be based upon ap- 
propriate rebuttable and irrebuttable 
presumptions. 


§ 205.283 Applications for refund. 


(a) Any person who believes that he 
is entitled to a refund pursuant to a 
final decision and order issued pursu- 
ant to § 205.282 may file an application 
for refund with the Office of Hearings 
and Appeals, Department of Energy, 
2000 M Street NW., Washington, D.C. 
20461. All applications must be signed 
by the applicant and specify the DOE 
order to which they pertain. Applica- 
tions for refunds in excess of $100 
must be filed in duplicate, and these 
applications be available for public in- 
spection in the DOE public docket 
room at 2000 M Street NW., Washing- 
ton, D.C. Any applicant who believes 
that his application contains confiden- 
tial information must so indicate on 
the first page of his application and 
submit two additional copies of his ap- 
plication from which the information 
that the applicant claims is confiden- 
tial has been deleted. A statement 
must also be provided specifying why 
any such information is privileged or 
confidential. 

(b) The filing deadline and the con- 
tents of the application for refund 
shall be determined by the Director of 
the Office of Hearings and Appeals or 
his designee based on the facts of each 
case. The filing deadline shall be no 
less than 90 days after the date of 
publication in the FEDERAL REGISTER of 
the final decision and order referred 
to in § 205.282(c). The Director of the 
Office of Hearings and Appeals may 
appoint an administrator to evaluate 
applications under guidelines estab- 
lished by the Office of Hearings and 
Appeals. The administrator, if he is 
not a Federal Government employee, 
may be compensated from the refunds 
referred to in the remedial order or 
consent order. The administrator may 
design and distribute an optional ap- 
plication form for the convenience of 
the applicants. 

(c) Each application shall be in writ- 
ing and signed by the applicant, and 
shall indicate whether the applicant 
or any affiliated person has filed any 
other application concerning that par- 
ticular refund proceeding. Each appli- 
cation shall also include a sworn state- 
ment by the applicant that all infor- 
mation in his application is true and 
correct to the best of his knowledge 
and belief. 


§ 205.284 Processing of applications. 


(a) The Office of Hearings and Ap- 
peals or its designee may initiate an 


investigation of any statement made 
in an application and may require ver- 
ification of any document submitted 
in support of a claim. In evaluating an 
application, the Office of Hearings 
and Appeals or its designee may solicit 
and consider information obtained 
from any source and may on its own 
initiative convene a hearing or confer- 
ence in its discretion if it determines 
that a hearing or conference will ad- 
vance its evaluation of application. 

(b) The Director of the Office of 
Hearings and Appeals or his designee 
shall conduct any hearing or confer- 
ence that is convened with respect to 
an application for refund, and he shall 
specify the time and place for the 
hearing or conference and notify the 
applicant. The official conducting the 
hearing may administer oaths and af- 
firmations, rule on the presentation of 
information, receive relevant informa- 
tion, dispose of procedural requests, 
determine the format of the hearing 
and otherwise regulate the course of 
the hearing. The provisions of § 205.8 
which relate to subpenas and witness 
fees shall apply to any hearing con- 
vened with respect to an application 
for refund. 

(c) Upon consideration of each appli- 
cation and other relevant information 
received or obtained during the course 
of a refund proceeding, the Director of 
the Office of Hearings and Appeals or 
his designee shall issue an order grant- 
ing or denying the application. The 
order shall contain a concise state- 
ment of the relevant facts and the 
legal basis for the order. A copy of the 
order, with such modification as is 
necessary to insure the confidentiality 


_of information protected from public 


disclosure by 18 U.S.C. 1905, shall be 
served on the applicant and any 
person who participated in the pro- 
ceeding. 


§ 205.285 Effect of failure to file a timely 
application. 


(a) An application for refund must 
be filed no later than the date that 
the Office of Hearings and Appeals es- 
tablishes pursuant to § 205.283(b).:'The 
Office of Hearings and Appeals or its 
designee may, however, grant exten- 
sions of time for good cause shown. 
Any request for an extension of time 
must generally be submitted in writing 
prior to the deadline. 

(b) Any application not filed on a 
timely basis may be summarily dis- 
missed, and the applicant shall not be 
entitled to any portion of the funds re- 
mitted pursuant.to the relevant DOE 
order. 


§ 205.286 Restrictions of Refunds. 


(a) The aggregate amount of all re- 
funds approved by the Office of Hear- 
ings and Appeals or its designee in a 
given case shall not exceed the 
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amount to be remitted pursuant to the 
relevant DOE order, plus interest ac- 
cured in the escrow account at the 
time of distribution, reduced by the 
amount of any administrative costs au- 
thorized by the Office of Hearings and 
Appeals. In the event that the aggre- 
gate amount of approved claims ex- 
ceeds the aggregate amountof funds 
specified above, the Office of Hear- 
ings, and Appeals may award refunds 
to applicants on a pro rata basis. The 
Office of Hearings and Appeals may 
delay full payment of any refunds 
until all applications have been proc- 
essed. 


(b) The Office of Hearings and Ap- 
peals may decline to consider applica- 
tions for refund amounts that, in view 
of the direct administrative costs asso- 
ciated with processing and paying a 
refund claim, are too small to warrant 
individual consideration. 


(c) No entity shall be eligible for a 
refund if its is currently or was, during 
the period of time to which the reme- 


dial order or consent order applies, . 


owned or controlled by the person who 
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is the subject of the DOE enforcement 
order. 


§ 205.287 Escrow accounts. 


(a) In implementing the refund pro- 
cedures specified in this subpart the 
Director of the Office of Hearings and 
Appeals or his designee may issue an 
order directing that a person subject 
to a refund obligation specified in a re- 
medial order or consent order estab- 
lish an escrow account into which the 
applicable funds shall be deposited. 
The terms of the escrow arrangement 
shall be subject to the approval of the 


- Office of Hearings and Appeals and 


the escrow agent shall be designated 
by the Office of Hearings and Appeals. 
Only U.S. corporations with a record 
of successfully handling escrow ac- 
counts of similar magnitude may be 
selected as escrow agents by the Office 
of Hearings and Appeals. 

(b) All refunds and costs authorized 
by the Office of Hearings and Appeals 
incurred in connection with the dispo- 


sition of applications for refund and ~ 


all charges of the escrow agent au- 
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thorized by the Office of Hearings and 
Appeals shall be paid from funds, in- 
cluding interest, in the escrow ac- 
count. 

(c) Funds remaining in the escrow 
account at the conclusion of the 
refund proceedings, including any ac- 
cumulated interest, shall be remitted 
to the U.S. Treasury or distributed in 
any other manner specified in the de- 
cision and order referred to in 
§ 205.282(c). 

(d) Funds shall be disbursed from 
the escrow account only by written 
order of the Office of Hearings and 
Appeals. 


§ 205.288 Interim and ancillary orders. 


The Director of the Cffice of Hear- 
ings and Appeals or his designee may 
issue any interim or arcillary orders, 
or make any rulings or determinations 
necessary to insure that refund pro- 
ceedings, including the cperations of 
the administrator and the escrow 
agent appointed in any given proceed- 
ing, are conducted in an appropriate 
manner and are not unduly delayed. 


[FR Doc. 78-32159 Filed 11-13-78; 8:45 am] 
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